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BRIEF OF DEFENDANT AND THIRD PARTY 
PLAINTIFF-APPELLANT, EGAN OLDENDORF 


Issues Presented 


. Does the shipowner have an obligation under the war- 
ranty of seaworthiness or theories of negligence to 
anticipate a third party’s single and wholly unforesee- 
able act of negligence and take extra precautions in 
order to guard against it? 


. Is a shipowner liable for an accident which is caused 
by an isolated, personal negligent act of a third party? 


. Did the trial court commit error when it excluded the 
shipowner’s defense costs including reasonable coun- 
sel fees from the damages which were awarded by 
way of indemnity for breach of the warranty of work- 
manlike service? 


Nature of Case 


This case involves an accident to a longshoreman which 
occurred when a draft of 60-foot steel I beams swung 
across the square of the No. 1 hatch of the M/V Josst 
OLDENDoRF and came in contact with and dislodged a 26- 
foot steel I beam which was stowed in the hatch, causing 
it to topple over and pin the plaintiff’s left leg. The I 
beam which was caused to topple over was part of cargo 
of steel I beams which the plaintiff and other longshore- 
men in the employ of Internationa] Terminal Operating 
Co., Inc. were to discharge at New York. No ship’s equip- 
ment nor ship’s personnel were involved in the discharging 
operation. Though the M/V Josst OLDENDORF was 
equipped with booms and winches, a mobile crane located 
on the pier next to the vessel was engaged for the purpose 
of discharging the cargo of steel beams. It was owned by 
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Hoffman Crane and Rigging Service, Inc. (hereafter re- 
ferred to as Hoffman), which together with a crane opera- 
tor had been hired from Hoffman by plaintiff’s employer, 
International Terminal Operating Co., Inc. (hereafter re- 
ferred to as ITO), an independent stevedoring contractor. 


Course of Proceedings and Disposition in 
Court below 


The plaintiff initially sued the shipowner in the United 
States District Court for the Southern District of New 
York alleging that his injuries had been caused by the un- 
seaworthiness of the M/V Jorst Otpenporr and the negli- 
gence of her owner, Egon Oldendorf. The shipowner in 
turn impleaded the plaintiff’s employer, ITO and Hoffman, 
the crane owner and employer of the crane operator, 
claiming indemnity against either or both for breach of 
warranty. Hoffman and ITO each cross-claimed against 
each other seeking both indemnity and/or contribution. 
After proceeding through various rather extensive discov- 
ery with all parties participating, the case against the 
shipowner only proceeded to trial before the Hon. Inzer B. 
Wyatt and a jury. The actions for indemnity by agree- 
ment were reserved for determination by the Court with- 
out a jury. 


The case was submitted to the jury on special questions 
both on theories of negligence and unseaworthiness. The 
jury returned a verdict in which, in answer to the special 
questions, it found that the M/V Jossr OLpENDorF was not 
unseaworthy both as to stowage and the method employed 
in conducting the unloading operation, but that the ship- 
owner was negligent. It awarded damages of $365,000.00 
but found that the plaintiff’s negligence contributed to his 
accident to the extent of 15%. As a result, the verdict 
was reduced to $310,250 (218a-221a). 
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Thereafter, the plaintiff was permitted to proceed in a 
direct action against Hoffman for negligence. In that ac- 
tion the plaintiff rested on the testimony which had been 
elicited on the trial of jury action against the shipowner 
(231a). Hoffman called three witnesses including the op- 
erator of the crane. On the completion of the testimony 
of these witnesses, the Court found that the plaintiff had 
established that the swinging of the draft of I beams and 
the resultant contact with the I beam which toppled over 
on plaintiff’s left leg was caused by the negligence of the 
crane operator in elevating the head of the crane’s boom 
without any signal from the signalman. 


A judgment was entered awarding plaintiff recovery of 
$310,250 against Oldendorf and Hoffman, jointly and sev- 
erally (312a). It further provided that if Oldendorf paid 
the judgment, it was to be indemnified by ITO and Hoff- 
man, each for the sum of $155,125 together with interest 
on one-half of the costs taxed in favor of the plaintiff 
(312a). Though conceding that Oldendorf was also en- 
titled to attorneys’ fees and reasonable disbursements con- 
nected with the defense of the plaintiff’s action, the Court 
conditioned their recovery on whether Oidendorf paid the 
judgment (307a). It, however, struck such provision from 
the judgment (312a). 


The judgment also provided that if Hoffman paid the 
judgment, it recover of ITO the sum of $155,250 together 
with interest and one-half of the taxed plaintiff’s costs. 


The cross-claims and counterclaims otherwise asserted 
were dismissed (313a). 


Statement of Facts 


The facts in this case are not in dispute as to how and 
why the plaintiff's accident occurred. The sequence of 
events and relevant facts are well stated in the brief of 
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third party defendant ITO and therefore need not be re- 
peated. Accordingly, only those additional facts or evi- 
dence will be set forth herein on which the plaintiff’s case 
against the shipowner was submitted to the jury. 


All of the cargo in the No. 1 hatch of the M/V Josst 
OLDENDoRF, with the exception of some steel plates at the 
bottom of the No. 1 hatch, consisted of steel I beams in- 
cluding the I beam which caused plaintiff’s injury and 
were to be discharged at Port Newark, ‘ie vessel’s first 
port of discharge (30a, 43a). Prior to the commencement 
of the discharging of the steel I beams, the ship’s crew, in 
readying the hatch for the discharging operations, re- 
moved the chains which ran across the hatch over the top 
of the I beams and had been used to lash the cargo during 
the ocean voyage (21a, 432). 


There was conflicting testimony as to whether the 
wooden chocks, dunnage and bracings which were put in 
between the steel beams to make a solid stow (20a) were 
semoved prior to discharge or not. The plaintiff’s wit- 
nesses testified that they had been removed by the ship’s 
crew (660, 110a, 118a-119a, 135a). Photographs which had 
been taken by a cargo surveyor shortly before the accident 
showed that the chocks and dunnage had not been removed 
and that the I beam which was caused to topple over was 
braced by two wooden braces, one at each end (Ex. C-1, 
D1, 151a-154a). 


There was no claim, however, that the removal of the 
lashings and the alleged removal of the chocks and braces 
rendered the stowage of the I beams in No. 1 hatch un- 
steady or created a condition which in any way interfered 
with normal discharging operations. It was conceded that 
the beams as stowed in the square of the hatch were even 
and level (€6a, 110a, 118a-119a, 135). According to plain- 
tiff’s expert, “if they (the chocks, braces and lashings) 
had been left in place, even if the beam had struck it, I 
don’t think it would have toppled over” (140a). 


PO_N* 


‘It was error for the Court to :ubmit the case against 
the shipowner to the jury. 


Under the law, the evidence in this case presented no 
triable issue for jury determination insofar as the plain- 
tiff’s case against the shipowner was concerned either 
under negligence or unseaworthiness. The entire thrust 
of plaintiff’s case against the shipowner was predicated on 
the concept that the shipowner had an obligation to pro- 
vide him with a vessel which was not just safe and reason- 
ably fit for the discharging of the cargo aboard her, but 
also one which was accident-proof as well. "his concept 
has been rejected by the Supreme Court as well as various 
lower Courts. In Mitchell v. Trawier Racer, Inc., 362 
U.S. 539 (1960), the United States Supreme Court in de- 
fining the shipowner’s obligation under the warranty of 
seaworthiness, stated at page 550: 


“What has been said is not to suggest that the owner 
is obligated to furnish an accident-free ship. The 
duty is absolute, but it is a duty only to furnish a ves- 
sel and appurtenances reasonably fit for their in- 
tended use. The standard is not perfection, but rea- 
sonable fitness; not a ship that will weather every con- 
ceivable storm or withstand every imaginable peril of 
the sea, but a vessel reasonably suitable for her in- 
tended service. Boudoin v. Lykes Bros. S.S. Co., 348 
U.S. 336, 99 L.ed. 354, 75 S.Ct. 2.” 


In pointing out that even under the warranty of sea- 
worthiness there was no obligation to provide an accident- 
free ship, and emphasizing that reasonable fitness did not 
require perfection or a vessel which would weather every 
conceivable storm or withstand every imaginable peril of 
the sea, the United States Supreme Court made it clear 
that even the absolute nature of the duty under the war- 
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ranty of seaworthiness aid not impose an obligation on a 
shipowner to anticipate and guard against the single and 
wholly unforeseeable act of negligence of a third party. 


In Manhat v. United States, 220 F.2d 148 (2 Cir. 1955) 
cert. denied, 349 U.S. 966 (1955), this Court rejected the 
very concept on which this case was submitted to the jury. 
In that case a workman sustained injury when the lever 
of the releasing gear of a lifeboat was released by a fel- 
low workman, permitting the lifeboat to fall. In rejecting 
the contention that the vessel was unseaworthy and the 
shipowner negligent because of a failure to employ extra 
safety measures to prevent the lifeboat lever from being 
accidentally released, this Court in holding that the ship- 
owner was not negligent, stated at page 147: 


“Under no theory could a standard be considered 
reasonable which imposed upon the shipowner a duty 
to safeguard absolutely against the possibility that 
the handle would be moved by one of these men.” 


In rejecting the contention that the failure to use extra 
precautions constituted unseaworthiness, this Court after 
noting the extent to which the scope of the warranty of 
seaworthiness had, in recent years, been extended, said at 
page 148: 


«* * * }¢ has never been held to require the best pos- 
sible equipment or to impose an insurer’s liability for 
any and all injury to those working on shipboard, 
Berti v. Compagnie de Navigation Cyprien Fabre, 2 
Cir. 1954, 213 F.2d 397; see Doucette v. Vincent, 1 Cir., 
1952, 194 F.2d 834. As this court held very recently, 
‘i]t requires only that equipment be reasonably fit 
for the use for which it was intended * * *.’” 


It is thus apparent that under no theory, whether it be 
denominated negligence or unseaworthiness, is there a 
standard imposed by the law which requires that a ship- 
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owner has a duty not only to take precautions, but such 
precautions as will orevent the occurrence of an accident 
which is caused by the single isoluted negligent act of any 
employee of an independent contractor. 


POINT II 


A shipowner is not liable for a third party’s single 
and wholly unforeseeable act of negligence. 


The trial court’s finding that it was Hoffman’s negligence 
which caused plaintiff’s accident only serves to reempha- 
size the total lack of responsibility for plaintiff’s accident 
on the part of the shipowner. In holding that the raising 
of the boom by Hoffman, without any signal to do so, 
‘‘caused the sliding motion inshore of the draft which hit 
one of the I-beams, which in turn fell on plaintiff and caused 
the accident’’ (300a-302a), the court found precisely the 
type of conduct to which the United States Supreme Court 
made reference in Usner v. Luckenbach Overseas Corp., 
400 U.S. 494 (1971), when it said at page 500: 


‘(e & & 
« 


For it would be equally erroneous here, 
where no condition of unseaworthiness existed, to hold 
the shipowner liable for a third party’s single and 
wholly unforeseeable act of negligence.” 


In this case as in Usner, no condition of unseaworthiness 
existed and the jury so found when in response to the ques- 
tions as to whether the M/V Josst OLDENDORF was unsea- 
worthy as to (a) improper stowage and (b) improper 
unloading (189a), the jury responded in the negative 
(218a). 


As this Court pointed out in Bernardini v. Redert A/B 
Saturnus, 512 F.2d 660, 664 (2 Cir. 1975), where the only 
negligence with which a shipowner can be charged derives 
from a breach of duty with respect to a condition, but that 
condition does not exist, here is no duty as to that condition 
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and there can be no breach of such duty. In this instance, 
since under the Court’s charge the plaintiff’s theory of 
negligence .was predicated on the very same conditions 
(improper stowage and improper loading) on which his 
unseaworthiness claim was based (177a), this case is gov- 
erned by the decision in Usner v. Luckenbach Overseas 
Corp., 400 U.S. 494 (1971) and the judgment awarding 
damages against the shipowner must be reversed and the 
complaint dismissed. 


POINT III 


The trial court was in error in denying recovery 
to the shipowner of its costs and expenses of defend- 
ing against plaintiff's action including reasonable 
counsel fees. 


Though the Court conceded that the shipowner was enti- 
tled to recover its defense costs including reasonable coun- 


sel fees as part of the indemnity, it conditioned recovery 
on whether the shipowner paid the judgment or not (307a), 
and then without further explanation, struck from the 
judgment the provision allowing the shipowner recovery 
of defense costs including reasonable counsel fees even if 
the shipowner paid the judgment (312a). 


It is well settled that a shipowner’s right to the costs and 
expenses of defending against the injured person’s claim 
including reasonable counsel fees is not coutingent on who 
pays the judgment or whose funds are used in satisfying 
the judgment in the first instance. In DeGioia v. United 
States Lines Company, 304 F.2d 421 (1962), this Court in 
holding that denial of attorneys’ fees and expenses was 
error, stated at page 426: 


“Attorneys’ fees and reasonable disbursements con- 
nected wit. the defense of the longshoreman’s action 
are as forsc2able elements of the damage caused by 
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the stevedoring firm’s breach of warranty as is the 
plaintiff’s actual recovery, and the shipowner is en- 
titled to a reasonable recovery of these sums. (Citing 
cases)” 


In fact, attorneys’ fees and reasonable disbursements 
connected with the defense wv! the imjured worker’s action 
are recoverable even when the shipowner has been success- 
ful in the defense of the mai: action and the injured 
worker reedvers nothing. As this Court pointed out in 
Guarracino v. Luckenbach Steamship Co., 333 F.2d 646, 
648 (2 Cir. 1964) cert. denied, 379 U.S. 946 (1964), all that 
is required to entitle a shipowner to its defense costs and 
expenses is a potential liability and a breach by the serv- 
ice contractor of its warranty of workmanlike service giv- 
ing rise to that potential liability. 


Accord:ngly, the judgment below should be reversed and 
the shipowner Oldendorf awarded its expenses of defend- 
ing the action against the plaintiff, including reasonable 
counsel fees, whether plaintiff’s judgment against it is sus- 
tained or not. 


Conclusion 


The judgment against the shipowner Oldendorf in plein- 
tiff’s favor should be reversed and set aside and the com- 
plaint dismissed and a judgment entered in favor of the 
shipowner Oldendorf against Hoffman and ITO, or either 
of them, awarding to the shipowner its expenses of de- 
fending against the plaintiff’s action including reasonable 
counse! fees. 


In the alternative, should the judgment of the plaintiff 
against defendant Oldendorf be affirmed, the judgment 
awarding defendant Oldendorf indemnity in full against 
ITO and Hoffman with each paying one-half of said judg- 
ment, together with interest and costs, be affirmed with a 
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modification that ITO and Hoffman each pay to defendant 
Oldendorf one-half of its defense costs including reason- 
able counsel fees. 


Respectfully submitted, 


Cicuanowicz & CALLAN 

Attorneys for Defendani and 
Third Party Plaintiff-Appellant, 
Egan Oldendorf 

80 Broad Street 

New York, N. Y. 10004 
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Victor S. CicHaNnowicz 
Of Counsel 
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